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#he 1/21/66
Memorandum 66-8

Subject: Study 42 - Godd FPaith Improvers

We believe it will be helpful to review briefly ocur pegt work om this
topie. The research study on this toplc was sent to the printer in 1959
and the State Printing Division has been holding the type since July, 1959.
During the months of May to October 1959, this topic was considered at each
meeting and various policy problems and alternative drefts of legislation
were discussed. However, the Commission was unable to agree on any
statutory scheme to solve the problem, In May 1960, the topic was again
considered and a metion was adopted that further consideration be deferred
because 1t was apparent that no agreement could be reached on the statutory
scheme. The topic was recently considered {during Mey-July 1965) and ecme
tentative policy decisions were made which are set out in the Minutes of the
July 1965 Meeting.

In the supplement of thie memorandun we will subtmit & draft of legisa-
lation designed to cerry cut the tentative policy decisions made at the
July 1965 meeting, However, the staff believes that it would be undesirable
to proceed along the lines of the tentative declsions made at that meeting.
We believe that the etatute drafted to effectuate those decisiocns will be
exceedingly complex, More important, we believe that the statute will not
provide the certainty we believe is necessary so that the parties will
know their legal rights and can settle the matter without going to court.
For example, the rights turn on whether the improvement significantly
enhances the value of the land, where there will be irreparable damage to
the land if the improvement is removed, and whether removal is economically
feasible. Combined with these standards for determining rights is a complex
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set of elections that the owner or improver mey make in a particular case.
The combination of the various standards which will be applied to determine
which elections are available in the particular case will make it mext to
impossible in some cases for the parties to determine their rights until
the matier has been considered by the court. Finally, we doubt that the
Leglslature could be persuaded to enact the complex legislation that surely
would result from effectuation of the decisions mede at the July 1965
meeting. We fear that the view would be taken that we are using an stom
bomb to kill a fly.

The staff has reached two basic conclusions. First, while there
probably will only be a few casesa over the next 50 years that will be
affeeted by the proposed legislation, we believe that remediel legislation
1s needed and we do not belleve the study should be dropped from our agenda.
Second, we believe that we should dispose of this tople by reaching some
decieions that will result in fairly simple legislation (that will make
the property owner whole and at the same time not unjustly enrich him at
the expense of the improver) and that such legislation should be submitted
to the 1967 legislative session.

So that you will have something before you to consider (other than
the legislation effectuating the decisions made at the July 1965 meeting),
we have prepared the attached tentative recommendation and proposed legis-
lation which, we believe, provides & good statutory scheme for solving
this problem. We hope that you will read the attached materlal with care
pricr to the February meeting so that you will understand exactly whbat the
staff is proposing.

Briefly, the staff suggests the following scheme. The statute would
apply only where the landowner brings an action to recover the possession
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of the land or to compel the removal of the improvement. If the landowner
is otherwise entitled to a judgment. in such action, Judgment would aot be
entered except in accordance with the proposed legislation. The court
would Pirst determine if the improver is a good faith improver. If he 1is
not, Judgment for the landowner would be eﬁtered. In the case of 8 good
faith improver, the court would next determine if the right of removal
would substantislly achieve equity in the particular case. 1If =0, the
only remedy the improver would have would be to remove the improvement
{in accordence with the existing statute which now gives him this right).
If removal is not an adequete remedy, the court would determine whether (1)
the amount by which the improvement enhances the value of the land and the
taxes and special assessments pald by the improver on the land exceeds
(2) the value of the use and occupation of the land and the owner's costs
in the action. If there is no such excess, the judgment would be for the
landowner (with the improver entitled to set-off the value of the improve-
ment against a claim for damages for use and cccupstion of the land). 1If
there is an excess, the landowner is required to choose vhether to sell the
land to the improver or to purchase the improvement from the improver. The
proposed scheme is conservative in giving rights to the improver.

We believe this relatively simple scheme will provide substantial

equity in trespassing improver cases. Morecver, we believe that 1t would

probably be acceptable to the legislature and others since it is substantially

the same as the scheme used in most other states. We believe it would not
be difficult to prepare a statute along the lines of the.attached tentative
reconmendation in time for the 1967 legislative session.

In the event the Cormission approves this as a tentative working scheme,

the follawing policy questions are presented by the tentative recommen@ation.

References are to the attached tentative recommendation.
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1. Definition of good faith improver. Statute pages 3-10. Discussion
page 3.

2. Application of statute to public entities. Statute pages 9-10.
Discussion page T.

3. Statute applies only where landowner brings an action to recover
possession or to compel removal of improvement. OStatute pages 11-12.
Discussion pages 5-6.

4. Right of removal only right where court determines that removal
"would substantially achieve equity in the particular case". BStatute
pages 11-12. Discussion pnges 3-4. Note that no amendment of Civil Code
Section 1013.5 (text on page 4) is recommended.

5. Various other doctrines not affected:

(a) removal of encroachments

(b} doctrine of laches

(c) doctrine of estoppel.
Statute pages 11-13.

6. If statute of limitations bars landowner's action, recommended
legielation does not revive it. Statute pages 11, 13.

7. Right to relief under recommended legislation must be claimed
by improver in his answer. Statute page 11.

8, Section Th0.3. See Statute page 1lh.

9. Method of computation of allowances for landowner and improver.
See Section T40.4, page 15. Discussion page 6-7.

10. Section 740.5. BSee Statute page 16.

11. Election of landowner to sell land or buy improvement. Statute

(Bection 7h0.6) pages 17-19. Discussion pages 6-7.

i .
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12. Time and method of payment. Statute pages 18-19. Discussion
page 7-

13. Forfeiture of improver's interest for nonpsyment, Statute pages
18-19. Discussion page 7.

1k. FNo right to jury trial. Statute page lh. Discussion pege 7.

15. Elimination of "color of title" requirement from existing Code
of Civil Procedure Section 741, Statute page 20. Discussion page 8.

16. Application of statute to improvements constructed prior to its
effective date. GStatute page 21. Discussion page 8.

Hespectfully submitted,

John H. DeMoully
Executive Secretary




#u2
TENTATIVE RECOMMENDATION
of the
CALIFCRNIA IAW REVISION COMMISSIOR
relating to

THE GOOD FAITH IMPROVER OF LAND CWNED BY ANOTHER

The general common law rule is that structures and other improvements
constructed by a trespasser on land owned by another belong to the owmer of
the land. This rule cen be justified when applied to one who in bad faith
appropriates the land of another as a bullding site. However, the rule is
barsh and unjust when applied ageinst an improver who is the innocent vietim
of & good faith mistake. In these circumstances, there is little Juetifica-
tion for bestowing an undeserved windfell upon the owner of the land.

For this reason, the rigid common law rule has been modified in the
great majority of jJurisdictions, in varylng degrees, to protect one who
makes improvements under & good faith belief that he has a right to the 1and.
Although only a very few states have changed the common law rule by judlieisnl
decision, at least 35 states and the District of Columbia have enacted
statutes--known as "occupying claimants acts" or "betterment acts"--which
modify the common law rule to provide relief to the good faith improver.
Similar statutes bave been enacted throughout Canada. GCalifornia enmacted s
betterment act in 1865, but it was declared unconstitutional by & divided

court in Billings v. Hall, 7 Cal. 1 (1857).

The betierment acts are not uniform, but all are based on the idea that
the owner of the land hes ro just claim against an innoceat improver for
anything except the land itself, damages for injury to the land, end
compensation for the use and occupation of the land. Generally the betterment
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acts provide that the owner seeking to recover possession of his land
mist choose whether to pay for the improvements or sell the land to the
improver.

The existing California law is well settled. Barring circumstances
which give rise to an estoppel against the landowner, a good faith improver
has no rights beyond those accorded him by Section 74l of the Code of Clvil
Procedure and Section 1013.5 of the Civil Code. Section T4l permits a ébod
faith improver to off-set the value of permanent improvements against a
claim of the landowner for damages for the use and occupation of the land.
If the lardowner doces not seek to recover such damages,'the improver cannot
recover the value of the improvements at all. Section 1013.5 permits a .
good faith improver to remove the improvements if he compensates the land-
owner for all damages resulting from the affixing and removing of the
improvements.

It ie apparent that the present California rules are more harsh than
those of most other states. The major defect in the existing California
law 1s that the improvement may be one which cannot be removed at all or
one that is of little value when removed but of considerable value if it
remaine on the lend. The "right of removal" in such cases 18 & useless
right and the "right of set-off" does not sssure that the landcwner will
not receive an unjustified windfall.

The need for corrective legislation is not alleviated by the prevalence
of title insurance, nor would such legislation have any impact upon title
insurance protection. Briefly, with respect to the good faith improver,
title policies do not cover matters of survey or location, and with respect
to the landowner, policies do not cover matters or events subsequent to

his acquisition of the property. See CALIFORNIA LAND SECURITY AND DEVELOPMENT
173-205 (cal. C.E.B., 1960),




The Law Revision Commission has concluded that California should Join
the great majority of the states which now provide more adequate relief
for the improver who is the innocent victim of a good faith mistake.
Accordingly, the Commission makes the following recommendations:

1. Rellef in a treepassing lmprover case should be avallable enly to
one who 1s a good faith improver, i.e., "a person who, acting in good faith
and erronecusly belleving because of a mistake either of law or fact that
he is the owner of the land, affixes an improvement to land owned by another
person.” This definition, to be added to the Code of Civil Procedure as
Section T40.1l, is based on the standard contained in Civil Code Section 1013.5.

The definition provides a subjective standard of good faith. This is
consistent with the interpretation generally glven the betterment acts in
othef states. Usually it is held that actusl notice is the tesl of good
faith; i.e., either knowledge of an outstanding paramouat title or of some
circumstance from which the trier of fact may fairly infer that the improver
had cause to suspect the invalidity of his own title, See swmcx, 'RETRO-
ACTIVE LEGISIATION AFFECTING INTERESTS Iii IARD 55 5.86 (1953). of éoﬁrée,
the improver has the burden of proof to establish thet he is a good faith
improver.

Some of the betterment acts limit relief to good faith improvers who hold
under "color of title.” Such a limitation is undesirabie for it makes relief
unavailable in those cases where it is most needed--where the improver owns
one lot but builds on another by mistake. Moreover, "color of title" is of
uncéftain meaning. Such & requirement made more sense in an era prior to the
virtually universal reliance upon the recording, title insurance, and escrow
systems for land transactions.

éQ If the court determines that the removal of the improvement would
substantislly achieve equity in the particular case, it 1s neither necessary

nor desirable for the court to resort to other forms of relief. FHence, in
-3-




such a case, the relief available to the improver should be limited to the

right of removal provided by existing Civil Code Section 1013.5.%

* (ivil Code Section 1013.5 provides:

1013.5. (a) When any person, acting in good faith and _
erronecusly belleving beceuse of a mistake either of law or fact
that he has & right to do so, affixes improvements te the land of
another, such person, or his successor in interest, shall have the
right to remove such improvements upon payment, as thelr interests
shall appear, to the owner of the land, and any other person hav-
ing any interest therein who acquired such interest for value after
the commencement of the work of improvement and in reliance thereon,
of all their damages proximstely resulting from the affixing and
removal of such improvements.

(b) In any action brought to enforce such right the owner of
the land and encumbrancers of record shall be named a&s defendants,

& notice of pendency of action shall be recorded before trial, and
the owner of the land shall recover his costs of suit and & reason-
able attorney's fee to be fixed by the court.

{e) If it appears to the court that the total amount of

<:: damages cannot readily be ascertalned prior to the removal of the
improvements, or that it is otherwise in the interests of Justice,
the court may order an interlocutory judgment authorizing the
removal of the improvements upon condition precedent that the
plaintiff pay into court the estimated total damages, as found by
the court or as stipulated.

(d) If the court finds that the holder of any lien upon the
property scquired his llen in good faith and for value after the
commencement of the work of improvement and in reliance thereon, or
that as a result of the making or affixing of the improvements there
is any lien against the property under Artiele XX, Section 15, of the
Constitution of thie State, judgment authorizing remcval, final orx
interlocutory, shall not be given unless the holder of each such lien
shall have consented to the removal of the improvements. Such consent
shall be in writing and shall be filed with the court.

(e) The right created by this section 1s a right to remove
improvements from land which may be exercised at the option of one who,
acting in good faith and erronecusly believing because of a mistake
elther of law or fact that he has a right to do so, affixes such
improvements to the land of another. This section shall not be construed
to affect or qualify the law as it existed prior to the 1953 amendment
of this section with regard to the circumstances under which a court
of equity will refuse to compel removal of an encroachment.




3. To provide relief in cases where the right of removal is not an
adequate remedy, Sections Th0.2 to 740.6 shculd be added to the Code of
Civil Procedure. The significant provisions of these sections, which
adopt the best features of the betterment scts now in force in most states,
are indicated below:

4. Sections T40.2 to T40.6 should apply only where the property owner
brings an action to recover possession of the land or to compel the removal
of the improvement. Where the landowner neither seeks to recover poesession
nor to compel removael of the improvement; the improver's only remedies should
be to remove the improvement (Civil Code Section 1013.5) or to set-off the
value of the improvement if the landowner seeks to recover dameges for the
use and occupation of the land (Code of Civil Procedure Section T4l),

The great majority of the betterment acts in other states likewise
glve the improver rights which are only defensive in nature. Adopting this
scheme eliminates the possibility of applying the statute in such cases as
one where & person claims comﬁeﬁaation for painting another’s house by mistake.

Ordinarily, the improver will be in possession of the land ard the
recommended statute will be apﬁlicabie. The instances where an improver
may lose possession other than through legal proceedings instituted by the
landowner are rare. Possibly circumstances might arise where the improver
would not be considered to be in possession of the land even though he has
commenced the construction of an improvement. But the equities in such a
case are more on the side of the owner than in the usual case where the
owner may be largely responsible for the improvements having been built by
not promptly asserting his claim.

The improver should also be entitled to relief--even though he is not

in possession--if the landowner seeks to compel him to remove the improvements.
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This will enable the court to prevent econcmic waste that would otherwise
occur if the improver were compelled to remove a valuable improvement.

The court's power in such a case should be limited, however, and the court
should be required to order the removal of the improvement in any case
where 1ts removal "would substantially achieve equlty in the particular
cage," 1l.e., where the improvement is not of substantial value or where its
removal is economically feasible.

5. Where Sections T40.2 to 7L40.6 are applicable, the landowner should
be reguired to choose whether to purchase the improvements or to sell the
lard at its unimproved value to the improver. However, the landowner should
be forced to meke this choice only if the value of the improvements and the
amount of taxes and special assessments paid by the improver exceed the
value of the use and occupation of the land and the expenses to the landowner
(including reasonable attorney's and appraisal fees) in recovering possession
of the land. Nearly all of the betterment acts require that the landowner
make a similar electionﬁ

The value of the ilmprovements should be the amount by which they
enhance the value of the land. This is the interpretation ususlly given to
the betterment acts in other states. See, SCURLOCK, RETROACTIVE LEGISIATION
AFFECTING INTERESTS IN IAND 55 n.88 (1953).

Where the improver has paid taxes and specilal assessments which the
owner has not paid, the justice of an allowance to the improver for such
peyment would seem to be as great for the improvements. A number of the

betterment acts make provision for such an allowance. See Farrier,

A Proposed Californis Statute Compensating Innocent Improvers of Realty, 15
CAL. L. REV. 189, 193 (1927). '
The owner should be fully protected against any loss. Hence, he should
-6- |




be credited for the value of the use and occupation of the land and should
be given an allowance for all expenses he incurs in recovering possession
of the land and in establishing the value of the land and improvements.
Cf. CIVIL CODE § 1013.5 (landowner entitled to recover "his costs of suit
and a reasconable attorney's fee to be fixed by the court” in any action
brought by the improver to enforce his right to remove the improvements).

If the landowner elects to gell the land to the improver, the improver
should forfelt his interest if he fails to pay for the land within the
time fixed by the court. A similar provision is included in éome of the
betterment acts.

6. To provide flexibility in the time allowed for payment for
the land (by the improver) or the improvements [by the owner) in view of
the circumstances of the particular case, the court should be authorized
to fix a reasonable time within which payment shall be made. Some of the
betterment acts have a similar provision.

7+ B8ince the relief provided by Sections T40.2 to 740.6 is of an
equitable nature, neither party should have a right to a jury trial.

8. The rellef provided good faith improvers should be available
to a public entity that is a good faith improver and to a good faith
improver who constructs an improvement on land owned by & public entity.
Where the public entity constructs an improvement on land owned by another
as & result of a good faith mistake, the entity should not be limited to
the right of removal. In many cases, it will not be practical to remove
the improvement and the result will be that the taxpayers will Jlose the
benefit of the improvement or will have to pay for it twice. Where the
improvement is constructed on land owned by & public entity, the same con-

siderations that justify relief in the case of an improvement constructed

on private land apply.
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9. Section T4l of the Code of Civil Procedure, relating to the "right
of set-off,"” should be amended to eliminate the "color of title" requirement
and to make applicable the standard set out in new Section ThO.l. This
would extend the right of set-off to the cases where the lmprover constructs
the improvement on the wrong lot because of a mistake in the identity of
the land.

10. The recommended legislation applies to any action commenced after
its effective date, whether or not the improvements were constructed prior

to such effective date. Despite Billings v. Hall, 7 Cal. 1 (1857}, which

held the 1856 betterment act unconstitutional, the Commission beliéves
that the proposed legislation can constitutionally be applied vhere the
improvements were constructed prior to its effective date. An important
consideration in holding the 1856 betterment act unconstitutional was that
the act made‘no distinction between improvements made by a tfespasser who
made unlawful and violent entry upon the lands of ancther and improvemeﬁts
mede by a good faith occupier. Nevertheless, a severability claﬁse is

included in case the act cannot constitutionally be applied to improvements

constructed prior to its effective date.

The Commission's recommendations would be effectuated by the enactment

of the following measure:




An act to add Sections 740.1, 7h40.2, 740.3, T40.L, 740.5, and T40.6 to,

(:; and to amend Section 7hkl, of the Code of Civil Procedure, relsting

to good faith improvers of property owned by another.

The people of the State of Californie do enact as follows:

SECTION 1. Section T40.1l is added to the Code ﬁf Civil Procedure,
to read:
TﬁO.l. 45 used in Sectioms TH0.2 to Th0.6, inclusive, and

in Section T4l, "good faith improver" means a person who, acting

in good faith and erronecusly believing because of a mistake elther

of law or fact that he is the owner of the land, affixes an improve-

ment to land owned by another person. As used in this section, 'person”

includes a natursl person, firm, association, organization, partnership,

(:: business trust, corporation, the Unlted States, s state, county, county and
eity, cilty, district, public authority, public agency, or any other
political subdivision or public corporation.

Comment. This section adopts & standard similar to that contained in
Civil COcde Section 1013.5 (right of good falth improver to remove improve-
ments!. However, this section, unlike Section 1013.5, is clearly limited
to a person vho believes he is the owner of the land. Section 1013.5 not
only applies to such persons, but may alsc apply to licensees, tenants, and
conditional vendors of chattels. See Note, 27 SO. CAL. L. REV. 89 (1953).

This definition provides a subjective standard of good faith. Thuas,
actual notice is the test of good faith, 1l.e., either knowledge of an
outstanding paramount title or of some circumstance from which the judge
may falrly infer that the improver has cause to suspect the invalidity of

{::: his own title. Of course, the burden of proof is on the person claiming
that he is a good faith improver or the successor in interest of a good

faith improver to establish that fact.
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The second sentence of this section makes it clear that relief is
avallsble under Sections Th0.2 to 740.6 and 74l to & public entity that
is & good faith improver and to a good faith improver who constructs an

improvement on land owned by a public entity.
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<:: SEC. é. Section 740.2 is added to the Code of Civil Procedure,
to read:
740.2. (a) In any action to recover the possession of real
property or to compel removal of an improvement, a judgment shall
not be entered except in accordance with Sections Th0.2 to Th0.6,
inclusive, against any defendant who the court determines is & good
faith improver or the successor in interest of a good faith improver.
{v) Sections 740.2 to 740.6, inclusive, do not apply where the
court determines that enforcement of the rights provided by Sections
1013 and 1013.5 of the Civil Code would substantially achieve equity
in the particular case.
(e) Sections 740.2 to 7&;}.6; inclusive, do not affect op
(:: qualify the law with regard to:
| tl) The circumstances under which a court of egqulty will refuse
to compel removal of an encroachment or will apply the doctrine of
laches.,
(2) The circumstances under which the doctrine of estoppel will
be 1n§okéd;'
td) Nothing in Sections 740.2 to T40.6 revives a cause of ection
to recover the possession of land or to compel the removal of an
improvement that is barred by the applicable statute of limitations.
(e) Sections 740.2 to T40.6, inclusive, apply only if the
defendent, in addition to, or in lieu of, denying the plaintiff's
right to possession or to compel removal, sets forth in his ansver
that he is a good faith improver or the successor in interest of a
{::; good faith improver and requests equitable relief under those sections.
Comment . This section provides a number of limitations on the availa-
bility of relief under Seetioms 7LO.2 to T40.6:

-11-




l. Relief is availlable only if the person who made the improvement
is & "good faith improver" or the successor in interest of "a good faifh
improver."” See Section T40.1 and the Comment thereto.

2. Relief is available only where the proyertyrgwnerib;ings an
action to recover possession of the land from the iﬁprover or to cumpel_
the improver to remove the improvement. Thus, the improver3s rights under
Sections 740.2 to 740.6 are only defensive in nature. Where the 1andoﬁner
neither seeks to recover posseésion nor to compel removal of the imprové-
ments, the improver's only remedies are to remove the improvements {Civil
Code Section 1013.5) or to set-off the value of the improvements if thg.-
landowner seeks to recover dameges for the use and occupation of the land
(Code of Civil Procedure Section Thl). | _ |

3. Relief is not available under Sections T40.2 to'?hO 6 ir the
court determines that enforcement of the landowner's right to commel
removal (Civil Code Section 1013) or the improver's right of removal
(Civil Code Section 1013.5) "would substantially achieve equity in the
rarticular case." In such a case, it is neither necessary nor desirabie_
fbrnfhe court to resort to other forms of relief. Thus, for example, where
the landowner bringa an action to compel the improver to remove an improve-
ment the court should order such removal where the improvement is not of
substantial value or where its removal is economically feasible.

k. Sections 740.2 to T40.6 are applicable only where the improver
requests relief under such sections in his answer.

5. Bections 7L0.2 to 740.6 do not apply vhere the landowner seeks to
compel removal of an encroachment. In view of the equitable nature of the
action usually brought to compel removal of an encroachment (request for

an injunetion to abate a nuisance or to terminate a continuing trespass),

i
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the interests of the parties in such a case are adjusted by the court
according to well established eguitable principles and there is no need
for the application of Sections T40.2 to 7L0.6.

6. Sections 7h0.2 to T40.6 do not prevent the application of the
doctrine of estoppel or laches in an appropriate case.

T+ If the plaintiff's action to recover the possession of the land
or to compel the removel of an improvement 1s barred by the spplicable
statute of limitations, the plaintiff's action will be barred notwlthstanding

the existence of Sections 740.2 to 740.6.
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(:: “BEC. 3. Section T40.3 is added to the Code of Civil-Procedure,
to read?

T40.3. If 1.‘t“ijé determined -that the _ﬁiéint;ff 15 otherwise
entitled to a judgment giving him possession of ‘thie property oy’
compelliing the defendant to remove the improveﬁent, the ccur£ o
shall then determine whether the defendant is a good faith improver or
the successor in interest of a good faith improver. If the court
determines that the defendant 1s neither a good faith improver nor the
succesgor in interest of a good faith improver, the court shall enter
judgment giving the plaintiff possession of the property or requiring
the defendant to remové the improvement, as the case may be. If the
eourt determines that the defendant is a good falth improver or the

(:i successor in interest of a good faith improver, the court gshall pro-
ceed as provided in Sections T4O.L to 740.6, inclusive,

Comment. This section prévents the entry of judgment until the court
has determined whether Sections T40.2 to 740.6 are mpplicable in the partiewiar
case. If those sections are not applicable because the defendant is not a
good faith improver or the successor in interest of a good faith improver, the
Judgment shall be entered the same as if the defendant had made no request for -
relief under Sections Th0.2 to ThO.6.

The nature of the relief provided under Sections 740.3 to T4O.6 being
equitable, neither party is entitled to a jury trial in the proceedings under

those sections.
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SEC. 4. Section T40.4 is added to the Code of Civil Procedure,
to read:

7404, The court shall determine:

(2) The sum of (i) the amount by which the improvement (other
then one financed by a special assessment) enhances the value of tie
lhnd: and tii) the taxes and special assessmenfs which were pﬁid on
the land (as distinguished from the improvement), or for an iﬁprove-
ment benefiting suéh land fipanced by speciai aSSESBEEnt, bj the
deféndant and his predecessors in interest and were not paid by the
plaintiff or his predecessors in interest.

ib) The sum of (i) the reasonable value of the use and
occupation of the land by the defendant and his predecessofs in interest,
and (ii] the amount reasbnably incurred or expended by the piaiﬁtiff
in the action, including but not limited to any amount reasonabiy
incurred or expended for appraisal and attorney’s fees.

Comment. The computatioh required by this gection may result in a
determinstion that the improver is entitled to mo relief under Sections -
T40.2 to Th0.6 (Section T40.5) or may reeult in the landowner beiﬁg réquired
fo choose whether he ﬁill sell the land to the im@fover or purchase the

improvement from the improver (Section 740.6).
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SEC. 5. Section TUO.5 is added to the Code of Civil Procedufe,
to read:
T40.5. If the smount determined under subdivisioﬁ {(b) of

Section T40.h equals or exceeds the amount determine& under sub-

divieion {a) of that section, Judement giving the plaintiff poseession

of the property or compelling the defendant to remove the improvement,
as the case may be, shall be entered. HNothing in this section affécﬁs
the right of set-off provided by Section Thi.

Comment . The improver is not entitled to relief undéf Secfiﬁnér?ﬁb;é
to 7h0.6 unlggs the value of the improvement and the amount of taxes #nd
special assessments he paild exceed the value of the use and ﬁccupatioh of
the land and the cost ﬁo the landowner of the action to cbtain poaséséiﬁﬁ
of the,;andfpr to compel removal of the improvements.

,_jwen though the improver is not entitled to relief under Sections 740.2
to T40.6, he nay be entitled to a set-off of the value of the imﬁfﬁfeﬁent
against the dammges claimed by the landowner for the immprover's use and

occupation of the land. See Section Tii.
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SEC. 6. Section T40.6 is added to the Code of Civil Procedure,
to read:

740.6. (a) If the amount determined under subdivision (a) of
Section T40.hk exceeds the amount determined under subdivision (b) of
that section, the plaintiff shall make an election within such time
as is specified by the court to:

(1] Pay the difference between such amounts to the defendant or
other parties determined by the court to be entitled thereto, or into
court for their benefi{;:_ga.nd, upon such payment being made, Judgment
giving the plaintiff possession of the property shall be entered; or

(2) Have the defendant pay to the plaintiff the amount computed
under paragreph (b) and, upon payment thereof, judgment that the
defendant has all the interests of the plaintiff in the property
shall be entered.

(b) The amount referred to in subdivision (2) of paragraph (a)
shall be computed as follows:

(1) Determine the sum of (i) the value of the land, excluding
the improvement, {ii) the reasonable value of the use and occupation
of the land by the defendant and his predecessors in interest, and
(1ii) the amount reasonably incurred or expended by the plaintiff in
the action, including but not limited to any amount reasonably
incurred or expended for appraisal or attorney's fees; and

(2) Subtract from the amount determined under subdivision (1)
the taxes and special assessments which were paid on the land (as
distingnished from the improvement), or for an improvement benefiting
such land financed by a special assessment, by the defendant and his

predecessors in interest and were not paid by the plaintiff or his

predecessors in interest.
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(c) If the plaintiff fails to make such election within the

time specified by the court, the defendant is entitled to make the

election.

{d) 1If the election is as provided in paragraph (1) of subdivision

{a), the court may provide in the jJudgment that the payment required

by that paragraph may be made in such installments and at such times

as the court determines to be equitable in the circumstarces of the

particular case. In such case, the defendant, or other person entitled

to payment, shall have a lien on the property to the extent that the
amount so payable is unpaid.
(e) If the election is as provided in paragraph (2) of subdivision

(), the court shall set a reasonable time within which the plaintiff

shall be paid the entire amount determined under thet paragraph. Upon

payment of such amount, the plaintiff shall execute such documents as
may be necessary to trancfer all his interest in the property to the
defendant. If the entire amount so payable 1s not pald to the plaintiff
within the time set by the court, Judgment giving the plaintiff posses-
elon of the property shall be entered.

Comment. This section gives the landowner an election whether he will,
in effect, pay for the improvement or will, in effect, sell the land to the
improver:. If the landowner does not make such election within the time
specified by the court, the improver may make the election.

The court is given flexibility in fixing the time of payment for the
land or the improvement so that the requirement of payment can be adapted
to the circumstances of the particular case. If the owner elects to purchase
the improvement, the court is further authorized to provide for payment in

instaliments. So that the owner will either receive his compensation or
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possession of the land, no such further authorization is provided where
the owvner elects to sell the land to the improver. Since the effect of
the cwner's election to sell and the ensuing judgment perfects the
improver's title, presunably the improver can arrange financing frem an
outelde scurce to pay the landcwner.

Persons having security interests may intervene in the action in order
to protect their interests. CODE CIV. PROC. § 387. For example, there may
be a mertgage on the premises executed by the improver. The statute is
drafted so that the court can give such & mortgagee who intervened rights

against the fund to be paid as compensation for the improvements.
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SEC. 7. Section T4l of the Code of Civil Procedure is amended
to read:

T4l. When damages are claimed for withholding the property
recovered y-uper-which and permanent improvements have been made on

the property by the defendant, or thoge-ander-wher-he-elaincy -helddng

under-eslor-ef-title-adverse-ie-the-elaim-of-the~plaintiff;-in-geed

faitk his predecessor in interest, as a good faith improver , the

vatue-of amount by which such improvements enhance the value of the

1and must be allowed as & set-off against such damages.

Comment. Section Thl is amended to eliminate the "color of title"
requirement and substitute the standard set out in new Section 740.1, thus
meking Section Tl consistent with Civil Code Section 1013.5 which is a
later enactment. See the Comment to Section 740.,1. Thus, the limited
protection afforded by Section TLl is extended to include the wrong lot
cases, i.e., the cases where the defendant owns one lot but builds on the
plaintiff's lot by mistake.

The amendment also substitutes “the amount by which such improvements
enhance the value of the land" for "the value of such improvements." The
new language is more precise and clearly indicates that only the amount by
which the improvements enhance the value of the land is to be allowed ag

g set-off.
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SEC. 8. This act applies to any action commenced after its

effective date, whether or not the improvement was constructed

prior to its effective date. If any provision of this act or

application thereof to any person or circumstances is held invalid,

such invalidity shall not affect other provisions or application of

this act which can be given effect without the invalid provision or

application, and to this end the provisions of this act are declared

to be severable.

Comment. This act applies to any action commenced after its effective
date, whether or not the improvement was constructed prior to suchreffective

date. Although Billings v. Hell, 7 Cal. 1 {1857}, bheld the 1856 California

betterment act unconstitutional, an important factor influencihg this hold-
ing was that the act made no distinction between iﬁprovements madé By a
trespasser who made unlawful and violent entry upon the lands of another
and improvements made by a good faith occupier. Decisions in other states
are about equally divided as to whether s betterment statute can,éonstifﬁ-
tionally be applied where the improvements were constructed prior to iﬁs
effective date. SCURLOCK, RETROACTIVE LEGISIATION AFFECTING INTERESTS IN
1AND, 58 (1953}. The California Supreme Court has recently taken a liberal
view permitting retroactive application of legislation affecting property

rights. Addison v. Addison, 62 (al.2d 558, 43 Cal. Rptr. 97, 399 P.2d 897

(1965). See Comment, 18 STAN. L. REV. 514 {1966). Although the Iaw
Revision Commission believes that the statute can constitutionally be
appiied to improvements constructed prior to its effective date, a sever-
ability clause has been included in case such an application of the act

would be held unconstitutional.




